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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO THE 
CONCLUSION OF THIS WASHINGTON REPORT. 

On March 10, by a vote of 62-36, the Senate approved H.R. 4213 (the "American 
Workers, State, and Business Relief Act of 2010"), popularly known as the tax extenders 
bill, which includes long-sought funding relief for defined benefit plans and provisions 
permitting Roth conversions to be made within qualified plans.  

 
The tax extenders bill is primarily designed to provide a series of short term extensions of  
approximately $34 billion in various popular tax breaks.  At the same time the bill has substantial 
offsets of comparable amounts. Among them is a codification of the economic substance doctrine 
imposing new penalties on taxpayers using transactions which are often covered under the heading 
"tax shelters". This bill is also being used to carry other legislative aims, including, of potential 
interest to AALU members, the qualified plan funding relief and Roth IRA conversion easing that are 
described in this Washington Report. 

Defined Benefit Plan Funding 

Defined benefit retirement plans are having difficulties because, in many cases, the value of their 
assets have declined substantially, while the ability of the employer to make up the resulting funding 
deficiencies have also been diminished.  The strict funding requirements of the Pension Protection Act 
of 2006 (PPA) do not allow much leeway in funding.  In response to these concerns Sen. Harry Reid 
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Major References: Senate Finance Committee description of "American Workers, State, and Business Relief Act of 2010” (H.R. 4213), 

as passed by the Senate 
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(D-NV), majority leader of the Senate, had proposed funding relief in H.R. 4154, the majority of 
which has been included in H.R. 4213, as passed by the Senate.  (See also our Bulletins Nos. 09-120 
and 09-37.) 

That bill eases an employer's obligation to make up, through future years' contributions to defined 
benefit plans, for the investment losses that those plans experienced in 2008.  Employers would be 
allowed to elect one of two slower payment amortization schedules, rather than the normal seven-year 
amortization under PPA.  The first schedule is nine-year amortization, with the first two years being 
interest-only.  The next seven years would require level annual amortization. The second schedule 
would be 15-year level amortization. Employers can elect these schedules for any one or two years 
within the 2008 through 2011 group of years. If two years are elected, the same schedule has to apply 
to both years. 

The payments under the amortization schedule, however, would be increased if, during a specified 
period, the employer pays excess employee compensation or extraordinary dividends, or makes 
redemptions in excess of the company's net income for accounting purposes. If the company makes 
these "excess payments," it will be required to contribute to the plan the same amount of the excess 
payments. For purposes of this rule, "excess employee compensation" means the sum of all employee 
compensation paid to individual employees in a calendar year that is in excess of $1 million. It only 
includes compensation for services after February 28, 2010 but it includes those services even if the 
compensation is paid pursuant to an earlier binding contract.  It also includes amounts set aside or 
reserved in a trust or other arrangement to pay deferred compensation for the year in which it is set 
aside or reserved. 

The period during which the company would be subject to these restrictions depends upon which 
amortization schedule is elected.  If the company elects the nine-year amortization schedule, it will be 
subject to these cash flow rules for three years beginning with the year for which the election is made 
(or December 31, 2009, if later), while a 15-year election will subject to the employer to these rules 
for five years.  This period has been significantly shortened since its proposal by Sen. Reid, which 
would have subjected companies to these restrictions during the entirety of the amortization period 
(either nine or fifteen years). Although this represents a compromise, there is a feeling that these 
conditions will be unduly restrictive on the ability of a company to conduct its business. 

Roth IRA Conversions 

The bill also includes provisions permitting in-plan Roth conversions.  A participant could convert his 
entire plan account into a designated Roth account within the same plan.  Under the bill, any amounts 
converted during 2010 would be included in income during 2011 and 2012 unless the participant 
makes an election to include the income in 2010, similar to the tax treatment of conversions to Roth 
IRAs performed in 2010.  The purpose of this provision is to prevent the leakage of plan assets that 
has been occurring as plan sponsors have been expanding in-service distribution options so that 
participants could take advantage of the favorable rules relating to conversions to Roth IRAs. 

Additionally, the bill permits 457(b) governmental plans to include designated Roth accounts, similar 
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to 401(k) plans.  

Now that the Senate has passed H.R. 4213, it will return to the House for a final vote.  It is not clear at 
this time how the House will react to these provisions, particularly the addition of the Roth conversion 
provisions. 

Any AALU member who wishes to obtain a copy of the Senate Finance Committee description of 
H.R. 4213, as passed by the Senate, may do so through the following means: (1) use hyperlink above 
next to “Major References,” (2) log onto the AALU website at http://www.aalu.org/ and enter the 
Member Portal with your last name and birth date and select Current Washington Report for linkage 
to source material or (3) email Anthony Raglani at raglani@aalu.org and include a reference to this 
Washington Report. 

 
 

In order to comply with requirements imposed by the IRS which may apply to the 
Washington Report as distributed or as re-circulated by our members, please be advised of 

the following:  
 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND 
IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY 

PENALTY THAT MAY BE IMPOSED BY THE INTERNAL REVENUE SERVICE.  
 

In the event that this Washington Report is also considered to be a "marketed opinion" 
within the meaning of the IRS guidance, then, as required by the IRS, please be further 

advised of the following:  
 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS 
OR MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY 

THE WRITTEN ADVICE, AND, BASED ON THE PARTICULAR 
CIRCUMSTANCES, YOU SHOULD SEEK ADVICE FROM AN INDEPENDENT 

TAX ADVISOR. 

 
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public.  
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